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WALLER, JUSTICE, FOR THE COURT:

1.  Shirley K. Williams appeal s the dismissal of her action for failure to state aclaim on
the basis that the action was time barred under the one-year statute of limitationscontainedin
the Mississippi Tort Claims Act (MTCA).! See Miss. Code Ann. § 11-46-11 (Rev. 2002).
Williams'ssuit isbrought under the M TCA because sheinjured herself when shefell down the

stairs at the Clay County Courthouse. Concluding that the circuit court correctly found that

Williams did not timely file her suit, we affirm.

Miss. Code Ann. 88 11-46-1 to -23 (Rev. 2002).



FACTS
2. On November 1, 1999, Shirley Williams fell down the stairs at the Clay County
courthouse, tearing her pantsuit. She immediately asked to see the Chancery Clerk of Clay
County, Robbie Robinson. After Robinson attended to Williams, Williamswent homeand did
not immediately see adoctor.
13.  Later that month, Williams sent Robinson aletter thanking him for his assistance after
the fall. She wrote that the pantsuit she was wearing at the time of the fall was badly torn and
needed replacement. Robinson forwarded acheck to Williamsfor the amount of the pantsuit.
Williams never cashed the check.
14. In early 2000, Williams noticed that her knee was still sore from the fall. Soon
thereafter, she began seeing a doctor.
5.  Williams had an appointment to meet with the Clay County Board of Supervisors on
March 16, 2000, but all of the Board members were not present. Williams did meet with
Shelton Dean, the president of the Board, and Board member Darrell Meyers. Williamstold
Shelton and Meyers about her injury and that she had been seeing adoctor who recommended
that she see a specialist.
6.  Williams phoned Robinson later that day. Robinson told her that Clay County was

willing to pay any valid medical claims. Healso told her he had put hisinsurance company on



notice of Williams's claim. This conversation was confirmed via a letter to Williams's
attorney, Jim Waide, on February 13, 20012
17. Williams eventually had surgery on her knee. Shefiled thislawsuit against the County
onJanuary 31, 2001. Clay County filed a motion to dismiss claiming that Williams' pre-suit
notice did not meet the requirements of the Tort Claims Act and did not toll the statute of
limitations. Thetrial judge granted Clay County's motion.
STANDARD OF REVIEW
18. A motionto dismissunder Miss. R. Civ. P. 12(b)(6) raisesan issue of law. Burgessv.
Cityof Gulfport, 814 So. 2d149, 151 (Miss. 2002) (collecting authorities). We conduct ade
novo review of questions of law. 1d. (citing T.M. v. Noblitt, 650 So. 2d 1340, 1342 (Miss.
1995)). When considering amotion to dismiss, the allegationsin the complaint must betaken
as true, and the motion should not be granted unlessit appears beyond areasonabl e doubt that
the plaintiff will be unable to prove any set of factsin support of hisclaim. Id. at 1342.
DISCUSSION
l. WHETHER WILLIAMS SUBSTANTIALLY

COMPLIED WITH THE NOTICE REQUIREMENTS

OF THE MTCA.
19. TheMississippi TortsClaim Act diminished sovereignimmunity for stategovernmental

entities. Under the Act, a plaintiff may sue a governmenta entity provided the action is

2 Thisletter was sent after Williams filed the instant lawsuit.
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brought within one year of the injury and proper notice of the claim is given to the
governmental entity. Miss. Code Ann. 8 11-46-11(3) (Rev. 2002). Proper notice:

shal be in writing, and shall be delivered in person or by
registered or certified United States mail. Every notice of claim
shall contain a short and plain statement of the facts upon which
the claim is based, including the circumstances which brought
about the injury, the extent of the injury, the time and place the
injury occurred, the names of all persons known to be involved,
the amount of money damages sought and the residence of the
person making the claim at the time of theinjury and at the time
of filing the notice.

Miss. Code Ann. § 11-46-11(2) (Rev. 2002).
110. We required strict compliance with the Act's notice requirements until we issued our
opinioninReavesex rel. Rousev. Randall, 729 So. 2d 1237 (Miss. 1998), wherewe held that
substantial compliancewasall that was needed in order to satisfy the Act'snoticerequirement.
Later,inCarr v. Town of Shubuta, 733 So0.2d 261 (Miss. 1999), we provided this standard for
substantial compliance:

What constitutes substantial compliance, while not aquestion of

fact but one of law, isafact-sensitive determination. In general,

anotice that is filed within the [requisite] period, informs the

municipality of the claimant's intent to make a claim and

contains sufficient information which reasonable affords the

municipality an opportunity to promptly investigate the claim

satisfies the purpose of the statute and will be held to

substantially comply with it.
Id. at 263 (emphasisadded) (quotingCollier v. Prater, 544 N.E.2d 497, 498-99 (Ind. 1989)).

Eventhough substantial complianceissufficient, "we stressthat substantial complianceisnot

the same as, nor a substitute for, non compliance." Carr, 733 So.2d at 265.



111. Williamsfell onNovember 1, 1999. Soon after, shewroteto Chancery Clerk Robinson
asfollows:®

As you may remember, on November 1, 1999, while
leaving the courthouse building on Court Street, | stepped in a
hole at the building'sexit. Losing my balance, | fell down severa
flight[s] of steps. | appreciate the assistance you gave in
attempting to help relieve my injuries. The pants to the suit that
| was wearing was aso badly torn. At that time you told me that
the county would pay for the damage done to my clothes. Since
then | have looked for another pair of pantsthat would match the
suit jacket. Thesearch, however, hasbeentonoavail. | havebeen
told that the tear isirreparable.

| am, therefore, writing to let you know that | purchased
the suit from Parisiansin Alabamaand paid $349.00 plusthe 8%
Alabama state tax ($27.92) for it. | would appreciate your
assistance in helping to resolve this matter as soon as possible.
Y ou may reach me at the above addressof by phoneat. ... | await

your reply.
112. Thisletter by itself doesnot substantially comply withthe noticeof claim requirements
of Miss. Code Ann. § 11-46-11. However, on March 16, 2000, Williams spoke with two
county supervisors and also spoke with Robinson. During these conversations she informed
both the supervisors and Robinson of her injuries. Robinson acknowledged the conversation
with Williamsin aletter written to Williams's attorney:

Aswe discussed last evening the county has always been
willing to pay any and al valid medical claims for the above
referenced person. | told her asmuchinaMarch 16, 2000 phone

conversation when she caled me at the courthouse. Steve
McKinney of Galloway, Chandler & McKinney Insurancewasput

*The exact dates of mailing and receipt are not known.
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on notice by me on that date, but to this date there has been no
follow up by Ms. Williams or any medical bills presented.

113. Wefind that the written notice, aong with conversations with the Board membersand
the Chancery Clerk, was sufficient to put Clay County on notice of theinjury sinceit assumes
the recipient, the chancery clerk, had knowledge of the incident. The Court of Appeals has
interpretedthe Act torequirethat all notice of claimsbereceived at the sametime: "Diffused,
evensomewhat confused noti ce staggered over monthsof contactsdoesnot providethecertain
noticerequired under thestatute." Soileau v. Miss. Coast Coliseum Comm'n, 730 So. 2d 101,
104 (Miss. Ct. App. 1998). TheSoileau court also held that "[c]ompliance with the obligation
to deliver or send by registered mail the notice of claim is not shown by proof that the chief
executive officer learned of the claim through other means.” 1d. at 105. See also Holmesv.
Defer, 722 So. 2d 624,628 (Miss. 1998) (requiring strict compliance and holding that actual

knowledge isirrelevant).

114. However, Soileau and Holmes were decided while we required strict compliance with
the statute. Their precedential effect on thisissueislimited astheir analysis was based on a

strict interpretation of the Act.*

4 Since this Court adopted the substantial compliance requirement, we have found
substantial complianceinWilliamsv. Toliver, 759 So. 2d 1195 (Miss. 2000) (plaintiff placed
wrong name under “"the name of a person known to be involved."); Powell v. City of
Pascagoula, 752 So. 2d 999 (Miss. 1999) (original notice letter contained all statutorily
required information except plaintiff's residence address); Alexander v. Miss. Gaming
Comm'n, 735 So. 2d 360 (Miss. 1999) (all theinformation required for a statutory notice of
claim, except for information regarding the extent of the injury); Carr, 733 So. 2d 261 (all
requirements of notice provision given except the amount of damages sought, and the
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115. In a case similar to the case sub judice, the Court of Appeals found substantial
compliancewith the notice requirements of the Act whereagovernmental official knew of the
claim and the claimant had been dealing directly with the liability insurance carrier. In
Overstreet v. George County School Dist., 741 So.2d 965 (Miss. Ct. App. 1999), Overstreet
was injured when she was struck by a school bus on September 27, 1995. She dealt directly
with the school district's insurance company concerning her property damage claim. Id. a
966. Shealso retained an attorney for assistance with her personal injury claims. On January
4, 1996, her attorney sent notice viaU. S. Mail to Shows, the superintendent of the school
district. A complaint wasfiled on June 6, 1996. On July 2, 1997, The school district filed a
motionto dismissbased on Overstreet'sfailureto comply strictly with thenoticerequirements
of the Act. Shows claimed that he never received or saw the January 4 notice prior to July,
1997. Indeposition testimony, Shows stated that he received notice of Overstreet's accident
the day it occurred and also knew that Overstreet was making a property and personal injury
claim which would be handled by the school district's insurance company. Id. The circuit
court concluded that Overstreet did not comply with the Act's notice requirements because the
notice was not delivered inperson or by certified mail and the letter did not contain all of the
information required by the Act. Id. at 967.

116. Inapplying the substantial compliance requirement of the Act, the Court of Appeals

found that even though Shows had not seen the notice of claim letter, he had knowledge of

plaintiff'sinjuries were described generaly).
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Overstreet's claims. |d. at 970. "Shows knew that Overstreet had made a property damage
claimfor the damagesto her vehicle and was aware that there was aquestion asto her personal
injury claims." Id.
117. Inthe present case, Robinson, the chancery clerk, knew immediately of Williams's
accident; he helped her clean her wounds. He also knew of her medical claimson March 16,
2000, which he referenced in hisletter to Williams's attorney. As inOverstreet, noticewas
properly given applying the substantial compliance requirement.

(a) Effects of the Tolling Provisions:
118. Clay County arguesthat even if notice was sufficient, sheis still barred by the statute
of limitations. The Act, in pertinent part, provides:

(3) All actionsbrought under the provisionsof thischapter
shall be commenced within one (1) year next after the date of the
tortious, wrongful or otherwise actionable conduct on which the
liability phase of the action is based, and not after; provided,
however, that the filing of a notice of claim as required by
subsection (1) of this section shall serve to toll the statute of
limitations for aperiod of ninety-five (95) daysfromthedatethe
chief executive officer of the state agency receivesthe notice of
claim, or for one hundred twenty (120) days from the date the
chief executive officer or other statutorily designated official of
amunicipality, county or other political subdivision receivesthe
notice of claim, during which time no action may be maintained
by the claimant unlessthe claimant hasreceived anoticeof denia
of claim. After the tolling period has expired, the claimant shall
then have an additional ninety (90) daysto file any action against
the governmental entity served with proper claim notice.
However, should the governmental entity deny any such claim,
then the additional ninety (90) days during which the claimant
may file an action shall begin to run upon the claimant's receipt
of notice of denial of claim from the governmental entity.



Miss. Code Ann. § 11-46-11(3) (2001).
119. Clay County arguesthat Williamshad oneyear fromthedate of her injury, November 1,
1999, to bring her claim. After the 120-day tolling period expired, Williamshad an additional
90 daysto file an action. Clay County asserts that after the additional 90 days, Williams's
claim was barred even if it was within the one year time period of the statute of limitations.
We do not agree.
120. InMarshall v. Warren County Bd. of Supervisors, 831 So.2d 1211 (Miss. Ct. App.
2002), the cause of action accrued on July 31, 1999. Warren County received notice on
March 6, 2000. A complaint was filed on November 2, 2000. The circuit judge used Clay
County's interpretation of the statute of limitations and reasoned that the tolling provision
began on March 6, 2000, and ended on July 4, 2000. After thetolling period, Marshall had 90
additional daysto file her complaint, which was barred after October 2, 2000. The Court of
Appedsaffirmedthecircuit court'sdecision, but not itsinterpretation of the Act, stating "there
IS nothing to indicate that the Legislature intended to shorten the time frame for filing suit
whichwas provided in previous versions of [the Act] .. .." TheMarshall court examined our
opinioninRobertsv. New Albany Separate School District, 813 So.2d 729 (Miss. 2002), and
determined that Roberts was distinguishable because the Roberts claimant

gave notice of her claim some five days before the one-year

statute of limitations expired. Therefore, the court found that

when calculating the time of the tolling provision, she received

the benefit of the ‘full measure of the 120 day period.” In this

case, Marshall filed her notice of claim nearly four months prior
the expiration of the one year statute of limitations.



Consequently, the 120-day tolling period expired during the one
year time period. Keeping in mind that in amending Mississippi
Code Annotated Section 11-46-11 (Supp. 1998), the Legislature
did not shorten the one year statute of limitations, we hold that
the amended statute, 2002 Miss. Laws Chapter 380 (Senate Bill
3052), requires that a plaintiff received, at a minimum, ninety
daystofilehisactionfollowing the running of the oneyear statue
of limitations.

Marshall did not fileher action until ninety-four daysafter
the oneyear statute of limitationshad run. Theamendment tothe
statute requires, “[a]fter the tolling period has expired, the
claimant shall then have an additional ninety (90) daystofileany
action against the governmental entity served with proper clam
notice.” 2002 Miss. Laws. Ch. 380 (S.B. 3052). Giving the
statue plain meaning, we must find that Marshall’ sactionistime-
barred.

Marshall, 831 So.2d at 1213.

921. InRoberts, we stated that the claimant was not barred by the statute of limitationswhen

she brought suit. Robertswasinjured on August 8, 1998, gave a notice of claim on August 3,
1999, and filed suit on December 6, 1999. The complaint was dismissed as untimely. On
appeal, wereversed and remanded, stating that she gave notice of her claim withinthe one-year
statute of limitations, which tolled the statute of limitationsfor 120 days. Shewasthen given
a90-day period to file the suit, which she filed within. It isclear thatMarshall and Roberts
do not allow for Clay County'sinterpretation of the Act.

722. Williamsinterpretsthe statute of limitationsastolling for 120 daysthen resuming the
counting of the one-year statute of limitations, thus giving her 485 daysto file her suit from
the time of her injury. She argues that once notice was given on November 15, 1999, the
statute stopped running for 120 days, then resumed, barring all claimsafter February 28, 2001.

10



Throughthisinterpretation, it isarguablethat aclaimant hasan additional 90 daysafter the 120
day tolling period if the governmental entity doesnot deny the claim withinthe 120 day tolling
period. The result would bethat aclaimant has one year plustwo hundred and ten daysto file
his or her action, or 575 days. We disagree because:

[alny suggestion that a claimant has one year plus 95 (or 120)

days plus 90 days must overcome both the natural reading of the

overall statute and the specific interpretation barrier that "the

additional ninety (90) days during whichthe claimant may filean

action shall begin to run uponthe claimant's receipt of notice of

denial of claim from the governmental entity.
Burge v. Richton Mun. Separate Sch. Dist., 797 So. 2d 1062, 1068 (Miss. Ct. App. 2001)
(Southwick, P.J., concurring).
123. Marshall'sinterpretation of Robertsiscorrect. InRoberts, theplaintiff wasgiventhe
full 120-day tolling period because notice was given within thefinal 120 daysof thelimitation
period, whereas Marshall gave notice outside the final 120-day period of the limitations
period. In Moorev. Memorial Hospital of Gulfport, 825 So. 2d 658, 666-67 (Miss. 2002),
we stated that M oore'scomplaint wastimely. The cause of action accrued on August 31, 1998.
Suit wasfiled on December 31, 1998, and wasvoluntarily dismissed on May 20, 1999. Moore
gave statutory notice on June 9, 1999, which was within the last 120 days of the statute of
limitations. Moore then had 120 days from the date of the notice to file her complaint.
924. Here, the accident occurred onNovember 1, 1999, and notice was given on November

15, 1999. The 120-day tolling period expired within the one-year statute of limitations.

Williams was then entitled to aminimum of 90 daysto file an action after the 120-day tolling

11



period, which also expired before the one-year statute of limitations. When November 1,
2000, passed, so did the time for filing Williams's action.>
. WHETHER WILLIAMS SUFFERED A LATENT
INJURY WHICH WOULD TOLL THE STATUTE OF
LIMITATIONS.
125. Williams argues that she did not know the extent of her injury or that it would require
surgery until March 2000, thereby extending the statute of limitationsto March 2001. Thus,

Williams's second notice of claim filed on February 2, 2001, wastimely. This Court has held

that the discovery rule appliesto Tort Claims Act actionsinvolving latent injuries. Barnesv.
Singing River Hosp. Sys,, 733 So.2d 199, 204 (Miss. 1999).
126. We defined the date of accrual of apersonal injury action relative to the type of injury
sustained in a case applying the Federal Employers' Liability Act's three-year statute of
limitations:
In cases involving traumatic injury, when the symptoms are immediately
manifested so that the employee is aware of the event causing the injury, the

cause of action accruesuponthe occurrence of theinjury, regardlessof whether
the full extent of the disability is known at the time. By the same token, with

> For purposes of thisdiscussion we apply the 120-day provision sincethe present case
concerns acounty. We do not suggest that the statute of limitationsislessthan oneyear. The
tolling provision allowsthe claimant up to an additional 120 daysto bring suitif noticeisgiven
withinthefinal 120 days of the oneyear limitation period. A claimant has, at aminimum, one
year to bring suit. If aclaimant files notice 30 daysafter theinjury, and the government denies
the claim 30 days later, the claimant still has one year from the date of theinjury to bring suit.
If aclaimant files notice eleven months and twenty-nine days from the date of theinjury, the
statuteistolled for 120 daysfrom that notice. After the 120-day period, the claimant has 90
daysto bring suit. Should the government respond within the 120-day period, the claimant has
90 daysto bring suit from the date of response.

12



industrial diseases, where the symptoms are not immediately manifested, the

cause of action does not accrue until the employee isaware or should be aware

of his condition.
[1l. Cent. Gulf R.R.v. Boardman, 431 So. 2d 1126, 1128 (Miss. 1983) (quoting Fletcher v.
Union Pac. R.R., 621 F.2d 902 (8th Cir. 1980)). We applied this very same definition in
Robinson v. Singing River Hosp. Sys., 732 So. 2d 204, 208 (Miss. 1999), acase arising under
the Mississippi Tort Claims Act wherein the plaintiff sustained burns to his calves from hot
packs, because the plaintiff knew he was injured when the hot packs were applied. Here,
Williams knew shewasinjured when shefell downthestairs. Shemay not have knownthe"full
extent of thedisability”" when shefell, but shedid know shewasinjured. Her injurieswere not
comparableto adelayed onset industrial disease. The cause of action accrued on November
1, 1999, the date of thefall.

. WHETHER CLAY COUNTY IS EQUITABLY
ESTOPPED FROM ASSERTING THE STATUTE OF
LIMITATIONS.

127.  Williams arguesthat Clay County should be equitably estopped from asserting astatute
of limitations defense. Equitable estoppel can be asserted to a statute of limitations defense
to avoid a serious injustice if there is inequitable conduct. Trosclair v. Miss. Dep't of
Transp., 757 So. 2d 178, 181 (Miss. 2000). "Estoppel is action or nonaction that induces
another's reliance thereon, either in the form of action or nonaction, to hisor her detriment."

Carr, 733 So.2d at 265 (quoting Fritsch v. St. Croix Cent. Sch. Dist., 515 N.W.2d 328 (Wis.

Ct. App. 1994)). For equitable estoppel to apply, there must be a representation by a party,

13



reliance by the other party, and a change in position by the relying party. Carr, 733 So. 2d at
265. Governmental entities are not immune from equitable estoppel. 1d.

128. We did not apply equitable estoppel to prevent the State from asserting a statute of
limitations defensewhen the Statewasdiligent in working with the claimant and made attempts

to settletheclaim. Miss. Dep't of Pub. Safety v. Stringer, 748 So0.2d 662, 665 (Miss. 1999).
Stringer wasin constant contact with the Department of Public Safety after his accident. 1d.
a 664. Hewaspaidfor hisproperty damage, but rejected two offersto settle hisother claims.
Id. Stringer filed his complaint two years after the accident. 1d. Addressing his equitable
estoppel argument, we stated, “[a]dditionally, whileinequitable or fraudulent conduct does not
have to be established to estop an assertion of an inadequate notice of claim defense,
inequitable or fraudulent conduct must be established to estop aparty from asserting astatute
of limitations defense." 1d. at 665. We also stated that equitable estoppel should not be
applied liberally:
Although under certain circumstances adefendant's actions may be such
that estop that defendant from clai ming the protection of astatuteof limitations,
we do not agreethat equitable estoppel should be applied soliberally astoalow
aplaintiff to assert estoppel where no inequitable behavior is present. Statutes
of limitations are well established in our judicial system. We have stated their
purpose before as follows:
The primary purpose of statutory time limitations is to
compel the exerciseof aright of action within areasonabletime.
Thesestatutesarefounded uponthegeneral experienceof society
that valid claims will be promptly pursued and not allowed to

remain neglected. They are designed to suppress assertion of
false and stale claims, when evidence has been lost, memories

14



have faded, witnesses are unavailable, or facts are incapable of
production because of the lapse of time.

Accordingly, the fact that a barred claim is ajust one or
has the sanction of a moral obligation does not exempt it from
the limitation period. These statutes of repose apply with full
force to al claims and courts cannot refuse to give the statute
effect merely becauseit seemsto operate harshly inagiven case.
The establishment of these time boundaries is a legisative
prerogative. That body has the right to fix reasonable periods
within which an action shall be brought and, within its sound
discretion, determine the limitation period. . . .
Deficiencies, if such there should be, in statutes of
limitation should be remedied by thelegidlature. It should not be
the province or function of this court to intrude upon an area
peculiarly within the channel of legidlative action. . . .
Stringer, 748 So.2d at 665-66 (quoting Smithv. Sneed, 638 So. 2d 1252, 1263 (Miss. 1994)
(Hawkins, C.J., dissenting)). Wefound there was no allegation or evidence the State misled
or caused Stringer to believe he did not need to comply with the notice provision or statute

of limitations. Id. at 667

129. Here, Robinson, the chancery clerk, told Williamsthat Clay County would pay for any
valid medical claims. In his letter to Waide, Robinson admitted he told Williams this on
March 16, 2000, but he also stated that she never presented any bills or medical claims as of
that date, February 13, 2001. Robinson'sconduct did not riseto thelevel of inequity or fraud.
Hetold Williamsthat Clay County would pay avalid claim, yet Williams never presented any
bills or anything indicating her expenses. Instead of bringing forth her medical bills so the

county could review or pay them, she brought suit nearly fifteen monthsafter her accident. As

15



in Stringer, there is no allegation or evidence that Robinson misled or caused Williams to
believe that she did not have to comply with the statute.®
130. Thisclaim iswithout merit.
CONCLUSION

131. Wefindthat Williamssubstantially complied with the noticerequirement of thestatute,
but her lawsuit wasstill filed outside of the statute of limitations. Wealso find that Robinson's
actions did not rise to the level of fraud or inequity which would estop the County from
asserting astatuteof limitationsdefense. Wethereforeaffirmthe Clay County Circuit Court's
dismissal of Williams complaint as untimely filed.
132. AFFIRMED.

SMITH, P.J.,EASLEY AND CARLSON, JJ., CONCUR. GRAVES, J.,DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. McRAE, PJ. DISSENTS WITH

SEPARATE WRITTEN OPINION. COBB, J.,DISSENTSWITH SEPARATEWRITTEN
OPINION JOINED BY PITTMAN, CJ. DIAZ, J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

133. Sincethecircuit court erred in dismissing thisaction as untimely, | dissent and would
reverse and remand. Therefore, as a dissent to the plurality, | adopt the majority opinion

originally drafted by Justice Diaz.

® We note that in Carr, 733 So. 2d 261, and Ferrer v. Jackson County Bd. of
Supervisors, 741 So. 2d 216 (Miss. 1999), we found the defendants estopped from raising a

notice of claim defense under the Act. We are dealing with astatute of limitations defensein
the case sub judice.
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134. Thegeneral issue presented by thisappeal iswhether the circuit court properly granted
Appellee Clay County’s Motion to Dismiss. At the heart of the matter, however, lie
challenging issues heretofore undecided by this Court; namely, the amount of claim notice
required to toll the statute of limitations (SOL) under the Mississippi Tort Claims Act
(MTCA), and, once tolled, the effect of the 1999 amendments to the MTCA on the tolling
period.

135.  Appdlant, Shirley Williams (Williams), sued Clay County for injuries she sustained
after falling down stairs at its courthouse. Thetrial court, finding that Williamsfailed to give
proper notice within the statutory time period, dismissed the complaint as timebarred by the
statute of limitations (SOL). Williamsallegesthat she substantially complied with the notice
requirements of the Mississippi Tort Claims Act; that she suffered alatent injury which tolled
the SOL until the injury was discovered; and that Clay County should now be estopped from
breaking its promise to pay her medical expenses. She arguesthat these allegations, taken as
true, state a cause of action; thus, preliminary dismissal was improper. We agree with
Williams and reverse and remand.

136. On the afternoon of November 1, 1999, as Williams was leaving the Clay County
courthouse, the heel of her shoe got caught in a hole in the concrete by the door of the exit.
She fell down the stairs, tearing her pantsuit and injuring her leg. At Williams' request,
Chancery Clerk Ronnie Robinson (Robinson) was summoned. Robinson helped Williams

attend to her injury. According to Williams, she asked Robinson if she should see a doctor,
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to which he responded, “Well, you know afall sometimes just makes you sore and stiff for a
couple of weeks.” Williams went home and did not immediately see a doctor.

137. A few weeks later, around the middle of November 1999, Williams sent a letter to
Robinson, reminding him of her fall and requesting reimbursement for the cost of her torn
pantsuit. Robinson forthwith sent Williams a check. However, Williams did not cash the
check because it contained the phrase “final settlement.” Williams alleges that the check
expressly stated that cashing the instrument would relieve Clay County from further liability.
Because as she puts it, “[t]he amount of the check was nowhere near the amount of her
injuries,” Williams threw the instrument away. No further action wastaken by either party at
thistime.

138. Williams' injury did not improveand in early 2000 she began seeing adoctor. InMarch
2000, Williams set up an appointment with Robinson and the Supervisorsof Clay County. By
thistime she had realized that her injury was more seriousthan sheinitially thought and would
possibly require surgery or other action. OnMarch 16, 2000, theday of themeeting, Williams
wasinformed that shewould not be ableto meet with the entire Board of Supervisors. Instead,
Shelton Dean, President of the Board, and Supervisor Darrel Myers met with her. They told
Williams they did not know she had been hurt. She told them about her injury and that her
doctor told her she would probably have to see a specialist. According to Williams, in
response to her explanation of her injury and her request to see an orthopedic surgeon,
someone at the meeting told her, sarcastically, “Well, no, | think you need to see an eye

doctor.”
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139. Later that sameday, Williamsphoned Robinson. Hetold her that the county hasalways
beenwilling to pay any and all valid medical claimsshe had. Hefurther told her that he put his
insurance company on notice that they might be subject to medical claims by Williams.
Robinson confirmed the substance of this telephone conversation in a February 13, 2001,
letter to Williams' attorney, Jim Waide (Waide).
140. Eventudly, Williamsdid haveextensivesurgery on her kneetorepair thedamage caused
by the fall. On January 31, 2001, she filed her complaint in the Clay County Circuit Court
alleging negligence, inter alia, for allowing the holeto exist at thetop of the courthouse stairs.
She sought damages for lost income, medical bills, painand suffering, and compensation for
the clothing that was ruined in the fall.
41. On March 25, 2001, Clay County filed a Motion to Dismiss claiming that Williams
pre-suit notice did not meet the required format and/or timing of the Tort Claims Act and did
not toll the statute of limitations. They argued that, since the accident occurred on November
1, 1999, and the complaint was not filed until January 31, 2001, the one-year statute of
limitations had expired. The tria judge granted Clay County’s motion. Aggrieved by this
decision, Williamsappeals, citing thefollowing threeissues, edited for clarity, for resolution
by this Court:
l. WHETHER WILLIAMS SUBSTANTIALLY COMPLIED WITH

THE NOTICE REQUIREMENT OF THE MISSISSIPPI TORT

CLAIMSACT?

(&  Effect of the Act’s Tolling Provisions

. WHETHER WILLIAMS SUFFERED A LATENT INJURY THAT
EFFECTIVELY TOLLED THE STATUTE OF LIMITATIONS?
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.  WHETHER CLAY COUNTY SHOULD BE EQUITABLY
ESTOPPED FROM ASSERTING THAT THE STATUTE OF
LIMITATIONS HAS RUN BECAUSE THEY PROMISED
WILLIAMSTHEY WOULD PAY HER MEDICAL BILLS?

142. A motionto dismissunder M.R.C.P.12(b)(6) raisesan issue of law. Arnonav. Smith,
749 S0.2d 63, 65 (Miss. 1999) (citingTucker v. HindsCounty, 558 So0.2d 869 (Miss. 1990)).
Consequently, this Court reviews such maotionsde novo. I d. (citing UHS- Qualicare, Inc. v.
Gulf Coast Cmty. Hosp., I nc., 525 So.2d 746, 754 (Miss. 1987)). When considering amotion
to dismiss, the alegationsin the complaint must be taken astrue and the motion should not be
grantedunlessit appears beyond doubt that the plaintiff will be unableto prove any set of facts
in support of hisclaim. 1d. Further, this Court stated in Weeksv. Thomas, 662 So.2d 581
(Miss.1995), that in order to survive aRule 12(b)(6) motion, the complaint need only state a
set of factsthat will alow the plaintiff "somerelief incourt.” 1d. at 583. Additiondly, “[t]he
Supreme Court reviews errors of law, which includethe proper application of the Mississippi
Tort ClaimsAct,denovo.” Fairleyv. George County, 800 So. 2d 1159, 1162 (Miss. 2001).
Assuch, we sit in the same position as did thetrial court. I.  WHETHER WILLIAMS
SUBSTANTIALLY
COMPLIED WITH THE
NOTICEREQUIREMENT
OF THE MISSISSIPPI
TORT CLAIMSACT?
143. The Mississippi Tort Claims Act, 8 11-46-1 (the Act) diminished the sovereign

immunity protection available for our state government. The Act alows a plaintiff to sue a

governmenta entity, provided the action is brought within one year of the injury (discovery
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rule applies’) and proper noticeof the claimisgiventothe governmental entity. See 811-46-

11. TheAct liststhe specific elements of a proper notice, as follows:
2) Every notice of claim required by subsection (1) of this section shall bein
writing, and shall be delivered in person or by registered or certified United
States mail. Every notice of claim shall contain a short and plain statement of
the facts upon which the claim is based, including the circumstances which
brought about the injury, the extent of the injury, the time and place the injury
occurred, the names of all persons known to beinvolved, the amount of money
damages sought and the residence of the person making the claim at the time of
theinjury and at the time of filing the notice.

Miss. Code Ann. 88 11-46-11(2) (Supp. 2001). Prior to 1998, this Court required strict

compliancewiththe Act’ sdetailed noticerequirements. See Holmesv. Defer, 722 So. 2d 624
(Miss. 1998); City of Jackson v. Lumpkin, 697 So. 2d 1179 (Miss. 1997); Carpenter v.
Dawson, 701 So. 2d 806 (Miss. 1977). However, in December 1998, this Court handed down
Reaves ex rel. Rouse v. Randall, 729 So. 2d 1237 (Miss. 1998). In Reaves, the Court
announcedasubstantial compliancetest for determining whether proper claim notice had been
given. The Court stated:

The Mississippi Tort Claims Act stands in contrast to the old common law

principle of sovereign immunity where an injured party was barred from

recovery against a political subdivision. The Act was adopted to reduce the

harsh effect of the common law. We have held that statutes such as this should

be read reasonably.
729 So. 2d at 1240. The Court continued: “In order to carry out the legislative purpose of

providing relief to injured citizens, we hold that substantial compliance with the notice

provisions of the Act is sufficient.” I1d. This position was reaffirmed in Carr v. Town of

'‘Barnesv. Singing River Hosp. Sys., 733 So. 2d 199, 205 (Miss. 1999).
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Shubuta, 733 So. 2d 261 (Miss. 1999), which specifically overruled Lumpkin, Carpenter,
and Defer to the extent they were in conflict. 1d., at 263.

744. Section 11-46-11(1) was amended by the Mississippi Legislatureon March 15, 1999
in response to the Reaves and Carr decisions. That amendment expanded the number of
officials allowed to receive notice of claim under section 11-46-11(1) toinclude, inter alia,
the county chancery clerk if the entity sued isacounty. Prior tothe 1999 amendments, filing
the notice tolled the SOL for 95 days, and the action wastimely so long as the complaint was
filed no later than one year and 95 days after it arose. Miss. Code Ann. § 11-46-11 (Supp.
1998). Seealso Statev. Dampeer, 744 So. 2d 754 (1 8) (Miss. 1999). Theamended statute,
however, providesfor a120 day tolling period upon notice of claim, followed by an additional

90 day grace period for aclaimant to file suit® Miss. Code Ann. § 11-46-11 (Supp. 2001).

145. Williams has alleged that she gave notice of her claim to both the chancery clerk and
to two members of the Board of Supervisors. If thisistrue (and on a12(b) (6) dismissal we
must assume that it is), notice was given to the proper party under the Act. Thus, resolution
of thisissue depends upon whether Williams' actions constituted substantial compliancewith
the Act’ s notice requirements, or whether, as Clay County asserts, they failed in that regard,

and a fortiori the action is barred by the one-year SOL..°

8The effect of the new tolling period is discussed below.

°Clay County concedes on appeal that a notice of claim is sufficient so long as it
substantially complies with the statutory requirement. However, it contends that regardiess
of what standard the Court applies, the notice did not "substantially" comply.
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146. “Notice provisions encourage settlement of claims prior to entering litigation,
therefore conserving valuable governmental resources. Further, notice to the governmental
entity encouragescorrectiveactions, wherenecessary, prior tolitigation, thereforebenefitting
public health and welfare.” Vortice v. Fordice, 711 So.2d 894, 896 (Miss. 1998). “The
purpose of the Act isto insure that governmental boards, commissioners, and agencies are
informedof claimsagainst them.” Reaves, 729 So.2d at 1240. Aswill be shown, Clay County
was adequately informed of Williams' claim against it.

147. Williams points to Robinson’s assistance to her after her fall, the November 1999
|etter shewrote Robinson reminding him of thefall and requesting reimbursement for her torn
pantsuit, the March 16, 2000 meeting with two supervisors, and the subsequent promise by the
County, through Robinson, to pay her medical bills® She arguesthat these events constituted
substantial compliance withthe notice requirement, and thus, effectively tolled the SOL. She
argues that these allegations, taken as true, preclude a 12 (b)(6) dismissal on statute of
limitations grounds, as her claim would not have been time barred until March 1, 2001.1
148. InCarr, we stressed that the determination of substantial complianceisalegal aswell

as fact sensitive inquiry which must be decided on a case-by-case basis. Carr v. Town of

Shubuta, 733 So.2d 261, 265 (Miss. 1999). InPowell v. City of Pascagoula, 752 So.2d 999

Owilliams also filed a second notice of claim on February 2, 2001.

UThis dateisarrived at by adding the one-year statute of limitations to the November
1, 1999, injury, and then adding the 120 day tolling period to that date. Williams complaint
was filed on January 31, 2001.
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(Miss. 1999), we held that a notice substantially complied with the Act even though it failed
to include the claimant’s address. Remarking on the claimant’ s good faith attempt to notify
the city of her claim, we stated
This Court has found substantial compliance in Alexander v. Mississippi
Gaming Comm'n, 735 So.2d 360 (Miss.1999); and Ferrer v. Jackson County
Bd.Of Supervisors, 741 S0.2d 216 (Miss.1999), aswell asseveral othersmore
recent, where it appeared that a good faith effort had been made to provide the
informationto which they had access, and which they believed wasrequired and
to notify the party whom they reasonably believed was responsible for
acceptance of the notice.
Id. at 1005.
149. Williams made a reasonable, good faith effort to provide Clay County with all the
information available to her regarding her injuries. Immediately after the accident she
personally requested to speak with the chancery clerk, who, after helping to clean her wounds,
told her that her injury was not severe enough to seek medical attention. Williams|ater sent
aletter to the same clerk which complied with § 11- 46-11(2) in every way, save the extent of
her injury and the exact amount of money damages sought. However, these minor
discrepancies are not fatal to her claim.
150. This Court has held that “the scheme of substantial compliance adopted by this Court
in Reaves and Carr does not require that a plaintiff substantially comply with each
informational notice requirement set forth in the Tort Claims Act.” Thornburgv. Magnolia

Reg'l Health Ctr., 741 So.2d 220, 222 (Miss. 1999). In Carr, the Court held that the

plaintiff's failure to include the amount of damages in her notice of claim asis required by
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section11-46-11(2) wasnot detrimental to her claim under asubstantial compliance standard.
733 So. 2d at 265-66.

151. InThornburg, the claimant’s notice of claim failed to provide hisaddress. This Court
held that the health center could have easily have found the claimant's addressonitsown. Id.
a 223. In effect, the Court imputed a duty upon the government entity to find whatever
information is missing from a notice of claim it receives from claimants that are suing the
entity. 1d.

152. Inthecaseat bar, therecord issilent asto whether Williams provided either Robinson
or the supervisors the name of her doctors or the location where she was being treated.
However, she hasalleged that shetold Clay County that her injury was severe and that it would
require surgery; under Thornburg, Clay County may have had a duty to discover the specifics
for itself. The record does not reveal whether Clay County did any investigating at all after
learning of the true nature of Williams' injury. Through discovery they could find out this
relevant information. Considering that the purpose of the notice requirement is to give the
government entity a chance to investigate the claim, the case should be remanded for
devel opment.

153. That thefailure to include the exact amount of damages sought is not fatal to aclaim
isespecially truewhere, ashere, the extent of the injury and/or the amount of money damages
sought is not known at the time noticeisgiven. Once the extent of her injury was discovered,

Williams met with two members of the board of supervisors and provided them this
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information. Later that same day, in atelephone conversation, she gave Robinson the same
information and he told her that the County would pay her medical bills.

154. Admittedly, the November 1999 | etter failsto clearly statethat Williams plansto seek
reimbursement from the County for her personal injury; however, she has aleged that at the
time shewrotetheletter the extent of her injurieswereunknown. Had thisletter beentheonly
form of notice given by Williams her personal injury claimsmay infact be barred. However,
as mentioned, thisinitial notice was supplemented in March 2000 through Williams meeting
with two supervisors and her subsequent conversation with Robinson. Williams has alleged
that she informed both the supervisors and Robinson on that date that she had been referred to
aspecialist and would probably require corrective surgery.

155. Additionaly, Robinson corresponded with Williams' counsel, Jim Waide, in aletter
dated February 13, 2001. In that |etter, Robinson wrote that he informed Williamson March
16, 2000, that the County “has always been willing to pay any and al valid medical claims. .
..” Healso wrotethat on that same date he put the County’ sinsurer on notice that it might be
subject a claim from Williams. Robinson suggested that Waide get Williams to call the
County’ sinsurance agent regarding any medical bills. Thisisthefirsttimeintherecordwhere
this Court has found anything establishing that Williams was told theidentity of the County’s
insurance carrier or that she was supposed to provide him (or the County) with her medical
bills.

156. Clay County assertsthat settlement offersare not admissible. Thus, it arguesthat the

February 13, 2001, letter from Robinson to Waide should not be considered. Alternatively,
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it argues that this letter is dated after the expiration of the SOL so it cannot constitute
equitabletolling. See alsoMiss. Dep't of Pub. Safetyv. Stringer, 748 So. 2d 662, 667 (Miss.
1999) (holding that good faith settlement negotiations alone are not sufficient to toll the
statute of limitations). Thisargument overlooks several things. First, settlement offers and
other things not admissible at trial are admissible and can be considered by atrial judge at a
preliminary stage suchasthis. Miss. R. Evid. 104 (a). Second, the letter was merely awritten
confirmation of the March 16, 2000, conversation between Williams and Robinson wherein
he told her that the County would pay her valid medical bills. Thus, that the letter waswritten
after the expiration of the SOL isirrelevant. The letter itself is only relevant insofar as it
proves that the County had agreed, prior to the expiration of the SOL, that it would pay
Williams' medical bills. Third, the letter is more than a settlement offer, it is further proof
that the County was notified by Williams on March 16, 2000, that she had realized that her
damageswere more significant than sheand Robinson had originally thought. It put the County
on notice that Williams has a claim for personal injury as well as one for damage to her
property.

157. We concludethat thetrial judgefailed to give appropriate consideration to the meeting
Williams had with the two supervisorsin March 2000. This meeting, coupled with Williams
subsequent conversation with Robinson and their two previous communications (immediately
after the fall and in the November 1999 letter), were more than sufficient to notify Clay

County that Williams had been injured.
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158. Thisquestion of the sufficiency of staggered and informal noticewasconsidered by the
Court of Appeasin Soileau v. Mississippi Coast Colisscum Comm'n, 730 So.2d 101 (Miss.
Ct. App.1998). That court interpreted the Act to require that all notice of claim be received
at the sametime. The court stated:
Even if aclamant could comply with the Act by submitting several documents
that when joined comprise a single "notice of clam," we do not find that the
documents can be delivered over a several month period during prelitigation
communications. The notice is the announcement that suit is imminent if
agreement is not reached. Diffused, even somewhat confused notice staggered
over months of contacts does not provide the certain notice required under the
statute.
Id. & 104. Soileau also held that “[c]ompliance with the obligation to deliver or send by
registered mail the notice of claim is not shown by proof that the chief executive officer
|earned of the claim through other means.” Id. at 105. See also Holmesv. Defer, 722 So.2d
a 628 (requiring strict compliance and holding that actual knowledgeisirrelevant). However,
Soileau and Holmes were decided prior to Reaves and Carr, and prior to the 1999
amendmentsto § 11-46-11. Their precedential effect, then, islimited, as their analysis was
based on a strict interpretation of the Act, rather than one focusing on whether the claimant’s
notice substantially complied with the Act.
159. In Reaves this Court held that “[s]tatutes such as this should be read reasonably.”
Reaves, 729 So.2d at 1240. The Court continued, “[t]he purpose of the Act isto insure that

governmental boards, commissioners, and agenciesareinformed of claimsagainst them.” 1d.

Since that holding, this Court has been increasingly lenient in the amount of claim notice it
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requires to satisfy the Act. The determinative facts appears to have become whether the
governmental agency isnotified in fact of the potential of aclaim against it.

160. InFerrer v. Jackson County Board of Supervisors, 741 So. 2d 216 (Miss. 1999), this
Court found substantial compliance when no notice of clamwas sent at all based on extensive
settlement negotiationsbetweenthetwo parties lawyers (and the County’ sinsurance provider)
before the complaint wasfiled. 1d. at 219. Both parties to the present appeal agreethat Clay
County sent a settlement check to Williamsin November 1999 and that the County, through
Robinson, had agreed to pay her medical bills. Williams has alleged that the supervisorstold
her in March 2000 that they would meet to discuss her claim. These events can be construed
as settlement negotiations.

161. In Smith County School District v. McNeil, 743 So. 2d 376 (Miss. 1999), the Court
even hinted that three letters sent to agovernmental entity'sinsurance carrier may constitute
substantial compliance with the notice provisionsof section 11- 46-11(1). Id.a 378-79. As
mentioned, in March 2000, after Williams' meeting with him and the supervisors, Robinson
put Clay County’ sinsurer on notice of the claim.

162. In Powell v. City of Pascagoula, 752 So.2d 999 (Miss. 1999), this Court found
substantial compliance despite minor deficienciesinthenoticeof claim. The Court found that
the claimant made a reasonable, good faith effort to comply with the Act’s requirements.
Becausethe city received actual noticeof her claim and suffered no actual prejudiceasaresult

of the deficiency, this Court found that summary dismissal was improper. 1d. at 1004-05.
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Similarly, inthe caseat bar, Clay County received actual notice of Williams' injury on severa
different occasions prior to the expiration of the SOL. Shetold the county’ s statutory agent
(Robinson) about theinjury when it happened, she later followed up with aletter to that same
agent, and when the extent of her injury was known she met with and informed Clay County
through two supervisors. After she was insulted and her accident belittled, Williams sought
counsel, who brought suit and filed formal notice.** Williams' good faith efforts to inform
Clay County of her injuries were sufficient to toll the SOL.
163. InChamberlinv. City of Hernando, 716 So.2d 596 (Miss. 1998), the plaintiff alleged
that aletter addressed to the mayor of the City of Hernando served as the ninety (90) days
notice and tolled the statute for ninety-five (95) days. However, this Court found the notice
insufficient because

there [was] no adequate proof contained within the designated record as to

whether theletter wasever actually mailed tothemayor. There[was]| no affidavit

in regardto the alleged | etter and only appellants counsel's argument opposing

the motion to dismiss ever mentions such aletter. Appelleesat the sametime

[made] the argument that such aletter was never received.
716 So. 2d at 601. Conversely, inthe case at bar, substantial proof established that Williams

sent Robinson aletter that discussed her claim and that hein fact received it. Clay County has

admitted as much.

2This description of the events preceding Williams' suit refer to her allegations that
aClay County official told her that she should get her eyesight checked. On a 12 (b) (6)
dismissal, such asthis, these allegations must be taken as true.
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164. Thetrial judgefound that Williams' claim, “fails to meet the statutory requirements
of pre-suit notice on any claim except possibly the paid for pantsuit and so no tolling of any
statute of limitations occurred and all other claimsare barred. SeeCarpenter v. Dawson, 701
So.2d 806 (Miss. 1997).” (emphasisadded).’* Williamsarguesthat, because hecitesitinhis
order, the trial judge must be unaware that Carpenter was overruled by Reaves and Carr.
However, Carpenter was only overruled insofar as it required strict compliance. All other
aspects of it remain good law. Moreover, Williams' brief in opposition to Clay County’s
motion to dismiss makes it clear that this Court only requires substantial compliance.
Assuming thetrial judge read the brief, Williams' argument on this point is specious.

165. Nonetheless, it is not clear from his order whether the trial judge used a strict or a
substantial compliance test. The tria judge’'s emphasis on Williams' failure to meet the
statutory requirements of pre-suit notice indicatesthat he might have been basing hisdecision
on astrict, rather than a substantial compliance standard. Remand is proper simply to ensure
that the trial judge applied the correct legal standard.

166. We conclude, based upon the legislative purpose of the Act and the precedents of this

Court,** Williams' actions substantially complied with the Act's notice requirements.

Bwilliams argues that the trial judge, by stating that she possibly gave notice with
regard to the torn pantsuit, effectively admits that she has stated a claim. She argues that,
pursuant to the standard by which the circuit court must evaluate a motion to dismiss, thetria
judge should have assumed that the letter did satisfy the pre-suit notice. We agree.

14 Admittedly, the act is intended to limit the government’s liability for tortious
conduct, just as the Workers Compensation Act was intended to limit the exposure of
Mississippi employers, but it is also intended to allow for the orderly administration of
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Williams' November 1999 |etter wasin writing, it contained ashort and plain statement of the
facts upon which the claim was based; including the date and location of the injury, the
circumstancesthat brought about theinjury, and the extent of theinjury.> Theletter identifies
the only parties privy to the facts of the accident, to-wit, Williams and Robinson; and it
provides Williams home address and telephone number. Though the letter did not give the
exact time of the accident, this information was unnecessary as the letter was addressed to
Robinson, who had persona knowledge of the accident.

167. We conclude that the November 1999 letter served as sufficient notice, especially
considering that it was supplemented by Williams' conversationswith both Robinson and two
members of the Board of Supervisors, one of whom happened to be the President of that
Board. “The purpose of the Act isto insure that governmental boards, commissioners, and
agencies are informed of claims against them.” Reaves, 729 So0.2d at 1240. Clay County
cannot assert that it was not informed of Williams' claim.

168. InOverstreetv. GeorgeCounty School District, 741 So. 2d 965 (Miss. Ct. App. 1999),
the Court of Appeals held a notice sufficient although it did not have all the required

information. The court found it instructive that a supervisor testified that he knew about the

legitimate claims against governments for such tortious conduct, and like the workers
compensation act, serves as an exclusive remedy for such claims.” Carr, 733 So. 2d at 263.

*Thoughtheletter doesnot describethe physical injuriesWilliamsnow claims, it does
state that she appreciates the assistance Robinson gave her in “attempting to relieve [her]
injuries’, implying that shewasphysically hurt; and statesthat her pantswere*“also badly torn”;
implying that the torn pantsuit was an injury/damage/claim in addition to her physical injuries.
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accident ailmost immediately after it occurred, that the matter was referred to the district’s
insurer. The court also considered that, at the time the notice was provided, the claimant was
continuing to receive medical care for her injuries and an exact amount of her claims for
medical expenses could not be calculated. 1d.at 971. Similarly, in the case at bar, Robinson
was aerted immediately after the accident and he assisted Williams. The matter wasreferred

to the county’ sinsurer, and Williamswas unaware of the exact nature of her damageswhen she
first provided notice.

169. Admittedly, a finding that Williams' substantially complied with the claim notice
requirements requires this Court to broaden itsleniency of the Act’ srequirements; however,
thisexpansion to bethe next logical step inthe direction this Court has been heading sincethe

Reaves decision. Also, it isin line with this Court’s precedent, as outlined and discussed

above. However, aguestion remains, to-wit: when and for how long the one-year SOL istolled
when aplaintiff gives agovernmental entity notice of apending claim prior to filing an action
based on that claim?
(a) Effect of the Act’s Tolling Provisions:

170. Clay County submits, assuming arguendo, that Williams' notice was sufficient, the
tolling provisionsdo not save her claim. Naturally, Williams' argument iscontrary. The Act,
in pertinent part, provides:

(3) All actions brought under the provisions of this chapter shall be commenced

within one (1) year next after the date of the tortious, wrongful or otherwise

actionable conduct on which the liability phase of the action is based, and not

after; provided, however, that the filing of a notice of claim as required by
subsection (1) of this section shall serveto toll the statute of limitations for a
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period of ninety-five (95) daysfrom the date the chief executive officer of the

state agency receives the noticeof claim, or for one hundred twenty (120) days

fromthe datethe chief executive officer or other statutorily designated official

of amunicipality, county or other political subdivision receives the notice of

claim, during which time no action may be maintained by the claimant unlessthe

claimant has received a notice of denia of claim. After the tolling period has

expired, the claimant shall then have an additional ninety (90) daysto file any

action against the governmental entity served with proper claim notice.

However, should the governmental entity deny any such claim, then the

additional ninety (90) days during which the claimant may file an action shall

begin to run upon the claimant's receipt of notice of denial of claim from the

governmental entity.
Miss. Code Ann. 88 11-46-11(3) (2001).
71. Without waiving its position that notice wasinsufficient, Clay County’ s application of
the tolling provision to the factsis asfollows: Williams' accident occurred on November 1,
1999. Thus, she had one year from that date to file notice, or until November 1, 2000.
Williams alleges to have sent the letter to Robinson on November 15, 1999. Adding three
days delivery time, Clay County asserts Robinson would have received it on November 18.
Thus, unless Williams received notice of adenial of claim, the SOL wastolled for 120 days.
Clay County assertsit did not deny the claim during that time period and remindsthe Court that
itinfactissued acheck to pay Williamsfor the only damages she claimed in her | etter/notice:
the torn pantsuit. After the tolling period (120 days) expired, Williams had an additional 90
days to file an action. Clay County asserts that after that total time period (210 days),
Williams' claim wasbarred. Under itsinterpretation, upon giving notice, Williams had atotal

SOL period of 210 days, which expired on June 15, 2000. Because Williams complaint was

filed on January 31, 2001, Clay County assertsit is clearly barred by the SOL.



172.  Williams argues that the November 1999 letter constituted notice of her claim and
tolled the SOL for 120 days. Thus, she argues, the SOL expired on March1, 2001. Because
her complaint was filed on January 31, 2001, Williams argues it was well within the SOL.
Under her interpretation, a claimant has one year to give notice. Upon doing so, the SOL is
tolled for 120 days. After the 120 days expire, the one-year SOL resumes; in effect, giving
the claimant a one year and 120 day SOL.

173. This precise issue is one of first impression in this Court. The Court of Appeals,
however, considered the issuein Marshall v. Warren County Bd. of Supervisors, 831 So.2d
1211 (Miss. Ct. App. 2002).

174. InMarshall, the undisputed facts established that the cause of action accrued on July
31, 1999. Warren County received notice of the claim on March 6, 2000. The action was
filed on November 2, 2000. Thetrial judgefollowed the sameinterpretation offered by Clay
Countyinthe casesubjudice. Hereasoned that the SOL wastolled for 120 days after Warren
County received notice. Thus, thetolling period began on March 6, 2000, and ended on July
4, 2000. Following July 4, Marshall had an additiona 90 daysin whichto file her claim, and
the claim was time barred after October 2, 2000.

175. The Court of Appeals considered this Court’s holding in Roberts v. New Albany
Separate School District, 813 So. 2d 729 (Miss. 2002). Inthat case, Roberts' cause of action

arose on August 8, 1998. On August 3, 1999, she gave the required notice, which tolled the
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one-year SOL for afull 120 days, after which shereceived thefull benefit the additional ninety
day period in which to file her suit. I1d. at (7).
176. TheCourt of Appeasfoundthetrial judge’ sruling erroneous, becauseit had the*” effect

of shortening the statute of limitations. As the Court found in Roberts, there is nothing to
indicate that the L egislature intended to shorten thetimeframefor filing suit. . ..” Marshall

a 7. Based onthefactsof that case, however, the Court of Appealsaffirmed. It determined

that Roberts was distinguishable because, in that case, the claimant

gave notice of her claim some five days before the one-year statute of
limitations expired. Therefore, the court found that when calculating the time
of thetolling provision, shereceived the benefit of the* full measure of the 120
period.” Inthiscase, Marshall filed her noticeof claim nearly four monthsprior
the expiration of the oneyear statute of limitations. Consequently, the 120-day
tolling period expired during the one year time period. Keepinginmindthatin
amending Mississippi Code Annotated Section 11-46-11 (Supp. 1998), the
L egislature did not shorten the one year statute of limitations, we hold that the
amended statute, 2002 Miss. Laws Chapter 380 (Senate Bill 3052), requires
that a plaintiff received, at a minimum, ninety days to file his action
following the running of the one year statue of limitations.

Marshall did not file her action until ninety-four days after the one year statute
of limitationshad run. Theamendment to the statuterequires, “[after thetolling
period has expired, the claimant shall then have an additional ninety (90) days
to file any action against the governmental entity served with proper claim
notice.” 2002 Miss. Laws. Ch. 380 (S.B. 3052). Giving the statue plain
meaning, we must find that Marshall’ s action is time-barred.

Marshall, a (118 - 9) (emphasisadded). Thus, athoughit affirmed thedismissal of theaction

on other grounds, the Court of Appeals agreed with the position that Williams hastaken here.
77. Inaconcurring opinion, joined by Chief Judge McMillin, and Judges Thomas and L ee,

Presiding Judge Southwick reiterated hisopinioninBurge, also aconcurring opinion, that the
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amendment was meant to shorten, rather than extend the SOL . Reasoning that the Act’ stolling
provisions are not written in the normal way, Judge Southwick determined that “‘it is after the
toling period has expired’ that the 90 days commences, not after the running of the remainder
of the one year statute of limitations.” Marshall, at (1 14).

178. Presiding Judge Southwick found it significant that, in Roberts, this Court discussed
only two time periods, to-wit, the 120 days of tolling, and then a subsequent 90 day period
availablefor filing suit. ThisCourt did not mention thefive days of the one-year SOL that still
would have remained. Judge Southwick noted that this Court held that the 1999 amendment
“extended the period of time a notice of claim tolled the statute of limitations for actions
brought against governmental entities under the Mississippi Tort Claims.” Roberts, a 731.
Fromthis, Judge Southwick reasoned that alonger tolling period doesnot mean that the overall
periodto sueislonger. He concluded, “[d]epending on when the noticeisfiled during the one
year time period to file, the effect may be to reduce the total time from injury to suit. The
statute made the tolling period longer, i.e., the time for the government to consider the claim
was extended, but the post-tolling time period to bring suit is always the same length - 90
days” Marshall, at (119).

179. Though susceptible to that interpretation, we do not read Robertsto imply or require
that the one-year SOL is extinguished once noticeisgiven. Inthis Court’s opinion, thetime
remaining in the one-year SOL was not mentioned in Roberts because it smply was not

necessary to the discussion.
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180. Section11-46-11 (3) statesthat notice of claim servesto toll the SOL. Theword toll
is defined asfollows:

To bar, defeat, or takeaway . . . .[t] 0 suspend or stop temporarily asthe statute

of limitationsistolled during the defendant’ sabsence from thejurisdiction and

during the plaintiff’s minority.
Black’s Law Dictionary (emphasis added). AsJudge Southwick pointsout, thelegisature has
the authority to defy the dictionary so long as the new meaning is discernible, Richardson v.
Canton Farm Equip., 608 So. 2d 1240, 1250-51 (Miss. 1992) (meaning of word or phrase
in statute can be different than common meaning); however, it is aso a familiar maxim of
statutory interpretation that we must give words their literal meanings. In addition, in
Mississippi Power Co. v. Jones, 369 So.2d 1381 (Miss. 1979), this Court heldthat “[w]here
the language used by the legisature ina statute is plain and unambiguous and conveys a clear
and definitemeaning thereisno occasiontoresort torulesof statutory interpretation.” Jones,
369 So.2d at 1388.
181. Asmentioned by the Court of Appealsmagjority inMarshall, whenit amended the Act,
thereisnothingtoindicatethat thelegislatureintended to shortenthetimeframefor filing suit
which was provided in the previous version of the Act. Marshall at 7. Nor did it eliminate
or qualify the word “toll” in the statute. Thereisno reason to assume that the legislature
intended to change the ordinary meaning of theword toll. Nor isthere reason to assume that

the legidatureintended to shorten the one-year SOL provided forinthe Act. Indeed, 8 11-46-

11 (3) states that the SOL it provides shall control.
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182. Ellisville State School v. Merrill, 732 So.2d 198 (Miss. 1999), occurred prior to 11-
46-11'samendments. There, theplaintiff filed notice one day beforetheexpiration of theone-
year SOL, thenfiled her complaint within the additional 95 day period. This Court found that
procedure proper. 1d. at 202-03.

183. In Statev. Dampeer 744 So.2d 754, 756 (Miss. 1999), this Court held “when the
proper requirements of bringing aclaim for injury against agovernmental agency inthe State
of Mississippi are met, including the giving of the proper notice, the statute of limitations
allows one year, plus ninety-five days in which to bring the claim.” (emphasis added).
184. InChamberlinv. City of Hernando, 716 So.2d 596 (Miss.1998), this Court held that
“[t]he Act directs that all actions against political subdivisions shall be filed within one year
of accrua. The only way the statute allows theextension of the one-year statuteisto file the
required notice of claim.” 1d. at 601 (emphasis added).

185. In Tie-Reace Hollingsworth ex rel. McDonald v. City of Laurel, 808 So.2d 950,
(Miss. 2002), this Court held that “the amendment | engthening the statute of limitationsfor
claims brought under the Mississippi Tort Claims Act applies to causes of action accruing
before the amendment was enacted which were not barred by the prior statute of limitations.”
| d. at 955 (emphasis added).

186. Useof thewords*extension” and“lengthening”intheabove casessignifiesthat the SOL
isnot cut short by the giving of notice, but rather it isextended an additional 90 daysfollowing

the 120 day tolling period.
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187. InBurgev. Richton Municipal Separate School Dist., 797 So.2d 1062 (Miss. Ct. App.
2001), the Court of Appealsrefused to allow a plaintiff to take advantage of the amendments
to the additional time period allowable under the Act because these amendmentswere not yet
in effect when the plaintiff’ s negligence claim against the school district accrued. The Court
of Appeals discussed the effect of thetolling provisions of the Act, stating:

The action in this case accrued on December 17, 1998, the day that Leawalked
onto school grounds and removed her daughter without a court order. The one-
year statute of limitationsinwhich to fileaclaim against the school district for
its negligence would have run on December 17, 1999. However, it is
undisputed that a notice of claimwastimely and properly filed by the Burges
according to Miss. Code Ann. 88 11-46- 11(1) (Supp.2000). Therefore, the
statute of limitations on thisaction would betolled for ninety-five days after
December 17, 1999, which would have allowed the Burgesto filedtheir claim
up until March 21, 2000. After March 21, 2000, the Burges' claim was | ost.

Whileit would appear, at first glance, from the amendmentsto 88 11-46-11(3)
found in the 2000 supplement, that the Burgeswould then have had an additional
ninety days after March 21, 2000, to file the action against the school district,
thereby giving them until June 19, 2000, thisisnot the case. Miss.Code Ann. 88
11-46-11(3) (Supp.2000). Aswell, itisnot the case that the Burgescould argue
that the minors savings clause under Miss.Code Ann. 88 11-46-11(4)
(Supp.2000) would savetheir action here. Both of these provisionswere not yet
in effect at the time the action occurred on December 17, 1998.
797 So.2d at 1062-64.
188. Thisquote impliesthat, if proper noticeisgiven, thetolling provision simply tacksan
additional 95 or 120 daysontotheone-year SOL. Theamendmentsnot yet in effectinBurge
werein effect in the case sub judice. Their effect in this case would have been to add 90 days
to the one-year SOL after the expiration of the 120 day tolling/safe harbor provision. Thus,

providedshe gave sufficient notice, Williamshad until May 30, 2001, tofile her complaint (or
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one year and 210 days from November 1, 1999, the date of the accident). Asher complaint
was filed on January 31, 2001, Williams complaint was timely.

189. “Notice provisions encourage settlement of claims prior to entering litigation,
therefore conserving valuable government resources. Further, notice to the governmental
entity encouragescorrectiveactions, wherenecessary, prior tolitigation, thereforebenefitting
public health and welfare.” Vorticev. Fordice, 711 So. 2d 894, 896 (Miss. 1998). Adopting
Presiding Judge Southwick’ sinterpretation would be contrary to these underlying policies of
the MTCA. Aninterpretation of the Act that causesthe one-year SOL to be extinguished upon
the giving of noticewill discourage claimantsfrom giving noticeearly. Theagency being sued
may be unaware of the dangerousinstrumentality which caused the accident and the likelihood
of future harm will increase; thus compromising the public health and welfare.

190. Theclaimant’stimelimit to seek redresswill be diminished if she providesnoticeand
prolonged if she waits. Thecitizenwhoisprivy to thisinformation will receive the maximum
benefit of the statutory amendment and the average citizen will not. Asthis Court noted in

Carr:

The purpose of the notice statute being to advise the city of the accident so that
it may promptly investigate the surrounding circumstances, we see no need to
endorse a policy which renders the statute a trap for the unwary where such
purpose hasin fact been satisfied.

733 So. 2d at 263. The interpretation offered by Clay County resultsin such atrap and is

contrary to the precedent of this Court.
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191. Inaddition, thisinterpretationisunfair to defendants. A claimant would have up to one
year to investigate and develop her case. During thistime, the defendant remainsignorant of

the possibility of a claim against it. Upon filing notice, the plaintiff has only to wait a
maximum of 210 days before filing suit. This creates an unfair advantage for the claimant in
settlement posture and preparednessfor trial. Moreover, asnoted above, becausethe claimant

is discouraged from giving prompt notice, the agency has no opportunity to mitigate the

likelihood of other claims by repairing the harm-causing instrumentality.

192.  Thus, we conclude that Williams' claim should not have been dismissed. Williams

interpretation of the tolling provisionsof the Act aremorein linewith thelegislative purpose
of the Act and the precedent of this Court. In addition, Williams has stated a claim which, if

proved, would entitle her to relieve. Clay County has not demonstrated that has been
prejudiced by Williams' failureto comply with every requirement of the Act. Thus, 12 (b) (6)

dismissal was premature and erroneous.'®

. WHETHER WILLIAMS SUFFERED A LATENT INJURY THAT
EFFECTIVELY TOLLED THE STATUTE OF LIMITATIONS?

193.  Without waiving her substantial compliance argument, Williams assertsthat, although
shefell on November 1, 1999, shedid not know the extent of her injury or that it would require
surgery until March 2000. She argues that thisignorance was encouraged by Robinson, who

assured her that her injury was not serious and that she should not go to seeadoctor. Williams

*See Thornburg, 741 So. 2d 220 (Miss. 1999) (finding dismissal improper where a

medical center received notice and suffered no actual prejudice as aresult of the claimant’s
failure to comply with the Act).
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arguesthat the SOL did not begin until shediscovered theinjury, thusher complaint wastimely
filed.

194. This Court has held that, despite the absence of specific discovery language, the
discovery rule appliesto Tort Claims Act actionsinvolving latent injuries. See Henderson v.
Un-Named Emergency Room, Madison County, 758 So. 2d 422, 427 (Miss. 2000); Barnes
v. Singing River Hosp. Sys., 733 So. 2d 199, 205 (Miss. 1999. This Court has also held that
“genuine disputesasto the ability to discover alatent injury are questionsof fact to be decided
by ajury.” Donald v. Amoco Prod. Co., 735 So. 2d 161, 168 (Miss. 1999) (citing Schirov.
American Tobacco Co., 611 So. 2d 962, 962 (Miss. 1992)).

195. Thus, Williams' alegation that a latent injury tolls the statute of limitations until its
discoveryisproperly founded in the caselaw of this State. However, Clay County assertsthat
Williams raises this allegation for thefirst time on appeal. It arguesthat Williams' failureto
give thetrial judge an opportunity to consider this aspect of her claim foreclosesthis Court’s
considerationof it. SeePickensv.Donaldson, 748 So0.2d 684, 690 (Miss. 1999) (holding that
the discovery rule did not toll statute of limitationsin a medical malpractice action brought
under the Act because the plaintiff made no claim that injury was latent, and offered no
evidence that she did not or could not have discovered injury within the SOL).

196. Thoughshedid not specifically pleadin her complaint that the statute of limitationswas
tolled because she suffered alatent injury, Williams does allude to thisfact. In paragraph V

of her complaint, Williams aleges the following: “While Plaintiff’s injuries did not
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immediately appear to be serious, she began, shortly thereafter, to experience severe pain, and
required medical treatment.” In addition, in an affidavit filed by Williams as a supplement to
her opposition to Clay County’s motion to dismiss, she aleged the following:
When| sent my letter to Robbie Robinson concerning my fall, | did not mention
my persona injury. Thiswas because, at that time, the difficulties with my
personal injury had not started. However, when | started having medical
problems, | talked about these both with Mr. Robinson and to Supervisors
SheltonDean and Darrell Meyers. Wediscussed my injuriesat the Courthouse.
This discussion occurred in March, 2000. | was told that the Board of
Supervisors was going to have ameeting asto whether or not they would pay my
medical bills because of my fall.
(emphasisadded). Thus, her allegationsthat she suffered alatent injury wereinfact beforethe
court, and they were known by Clay County.
197. A Rule 12(b)(6) motion tests the legal sufficiency of the complaint. To grant the
motion there must appear to a certainty that the plaintiff isentitled to no relief under any set
of factsthat could be proved in support of theclam. (Miss. R. Civ. P. 12cmt.). Inthepresent
case, matters outside the pleadings were presented to and not excluded by the court;'’ thus,
Clay County’ s motion to dismiss should have been treated as one for summary judgment and
disposed of as provided in Rule 56. Miss. R. Civ. P. 12 (b).
198. Under Rule 56, “[t]he judgment sought shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories and admissions of file, together with the affidavits, if

YIncluding: Williams' November 1999 letter to Robinson; Williams' affidavit in
support of her responsein opposition to Clay County’ s motion to dismiss; Robinson’sMarch
16, 2000, letter to Williams' attorney;
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any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to ajudgment as a matter of law.” Miss. R. Civ. P. 56 (c).

199. Considering Williams' allegationsunder either rule 12 (b) or rule56 (c), itisclear that
sheraised theissue of latent injury. Itisalso clear that the trial judge failed to address this
issue in hisorder of dismissal. Whether Williams suffered alatent injury that tolled the SOL
SOL until she became aware of it isamateria issueof fact, and it isdisputed by Clay County.
Other disputed (or undevel oped) issuesinclude, inter alia: whether Williamstold Clay County
the name of her doctor during the March 2000 meetings (thus, arguably creating aduty ontheir
part to ascertain the extent of her injuries- seeThornburg, 150, supra); whether Robinson’s
act of putting thecounty’ sinsurer on notice precludessummary judgment;*® whether Williams
actions substantially complied with the Act’s notice requirements; what caused settlement
negotiations to end and Williamsto file suit; whether the statement that Williams should have
her eyesight checked constituted a constructive denial of her claim.

1100. InJackson v. City of Booneville, 738 So. 2d 1241 (Miss. 1999), the plaintiff filed her
complaint prior to filing her notice of claim. Infact, the plaintiff filed her notice almost one
year after the accident and two weeks prior to the expiration of the SOL. Justice Smith, writing
for aunanimouscourt, held thisprocedure sufficient, finding that “ by filing her complaint first,

Jackson has simply reversed the order which the statute requires, i.e., first the notice of claim

18See Smith County Sch'l Dist. v. McNeil, 743 So.2d 376 (Miss. 1999) (where the

Court found amaterial issueastowhether thedistrict'sinsurance carrier'sactionswould estop
the district from claiming lack of notice).
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andthenfilesuit.” 1d.at 1246 (citing City of Pascagoulav. Tomlinson, 741 So. 2d 224, 228-
29 (Miss. 1999)). The Court discussed the proper remedy for failure to comply with the
ninety-day waiting period required by the statute, noting that dismissal of the suit was
unwarranted in light of substantial compliance and that the better approach would be for the
government entity to request the trial court issue an order staying the lawsuit until such time
as the entity has been given the benefit of the waiting period. 1d. Where no stay isrequested,
theissueiswaived. 1d.

1101. Inthecaseat bar, Clay County did not request a stay after Williams gave her second
notice of claim on February 13, 2001. Therefore, it haswaived itsright to aninety day waiting
period. Because Williamssuffered alatent i njury which was not discovered until March 2000,
the SOL expired in March 2001. Since her complaint and second notice of claim where both
filed by February 12, 2001, abeit in reverse order, both were within the one-year SOL.
11202. ThisCourt concludesthat Williamseffectively informed both Clay County andthetrial
judge that she sufferedalatent injury. Becausethisallegation, taken astrue, worksto toll the
SOL, summary dismissal of Williams' claim was improper.

1.  WHETHER CLAY COUNTY SHOULD BE EQUITABLY
ESTOPPED FROM ASSERTING THAT THE STATUTE OF
LIMITATIONSHASRUN ON WILLIAMS CLAIM BECAUSE IT
PROMISED HER IT WOULD PAY HER MEDICAL BILLS?

1103. "Inequitableor fraudul ent conduct must be established to apply thedoctrine of equitable

estoppel to astatute of limitations." Trosclair v. Miss. Dep't. of Transp., 757 S0.2d 178, 181

(Miss. 2000). “Estoppel isaction or nonaction that induces another’ sreliance thereon, either
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intheform of action or nonaction, to hisor her detriment.” Carr v. City of Shubuta, 733 So.
2d at 265. “Although the doctrine of estoppel is not applied as freely against governmental
agencies asit isin the case of private persons, [governmental entities] are not immune.” |d.
Additionally, this Court has recognized that:

estoppel may be available as a defense against the government if the

government’ s conduct would work aseriousinjusticeand if thepublic’ sinterest

would not be unduly harmed by the imposition of estoppel. In each case the

court must balance the injustice that might be caused if the estoppel doctrineis

not applied against the public interests at stake if the doctrineisimplied.
I d.
1104. Williams argues that the March 16, 2000, telephone conversation with Robinson,
wherein he told her that the County has always been willing to pay any and al vaid medica
claims created an estoppel. This conversation and promise was confirmed in a February 13,
2001, letter from Robinson to Williams' attorney. Williams also allegesthat an agent of the
County made light of her injury when she informed it of the extent of her injuries. Williams
argues that these two events create an estoppel, barring Clay County from asserting that the
SOL has expired.
11105. Clay County assertsthat “[t]hereis simply no record that there was any representation
by defendant prior to the running of the period of limitations on which plaintiff ostensibly
relied in any way to fail to file suit.” This assertion overlooks the fact that Robinson told

Williamsin March 2000 that the County would pay all valid medical claims. He admitted as

muchin hisFebruary 16, 2001, |etter to Waide. It isreasonableto assumethat once Williams
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had been assured that Clay County would pay all her medical bills, there was no reason for her
to communicate further with the County until her complete medical damages were known.
1106. Clay County points out that Williams has not presented any medical bills. However,
Williams has alleged that she required surgery to repair her injuries. This allegation must be
taken astrue. She has also alleged that Supervisors Dean and Meyerstold her that the Board
of Supervisors was going to have a meeting to decide whether to pay her medical bills.
Williamswas justified in relying on this representation.

1107. Clay County’s actions, at least through Robinson, indicated a desire to enter into
settlement negotiations. Though aloneinsufficient totoll the SOL,* Clay County’ s settlement
attempts may have created an estoppel.

11108. InFerrer v. Jackson County Bd. of Sup'rs, 741 So.2d 216, 218 -19 (Miss. 1999), this
Court held that held that the county board of supervisor's payment of an injured driver's
property damage claim and its settlement offer for thedriver’ s personal injury claim estopped
the board from the raising the issue of notice requirement. The Court found that the
“prolonged, continuous and extensive” communication between the plaintiff and the Board,
including settlement offers made by the Board, substantially complied with the notice

requirement and constituted waiver of notice and estoppel.” 1d. at 218 -19.

¥This Court has held that good faith settlement negotiations alone are not sufficient to
walve the statute of limitations under the Mississippi Tort Claims Act. Miss. Dep't. of Pub.
Safety v. Stringer, 748 So.2d 662, 667 (Miss. 1999).
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1109. Intheinstant case, Clay County sought to settle this claim weeks after it occurred by
paying Williams' property damage claim with a check entitled “full and final settlement.”
Later, it promised to pay her personal injury claim. Thus, based on Ferrer, Clay County’s
actions may, have created an estoppel with regard to its ability to assert lack of claim notice.
11110. InMiss. Dep't of Public Safety v. Stringer, 748 So0.2d 662 (Miss. 1999), this Court
declinedto find an estoppel that would prevent the State from asserting a statute of limitations
defenseto apersonal injury claim arising out of acar accident because the State had diligently
worked with the claimant to resolve his claim, there was no allegation or evidence that the
State misled himinto believing that he need not comply with the SOL, and there was never any
representation by the State that the SOL wastolled. I d. at 667.

1111. Stringer cited with approva the holding of New Mexico’shighest courtin Molinar v.
City of Carlsbad, 105 N.M. 628, 735 P.2d 1134, 1137 (1987), where that court found that
“[i]t is clear that offers or promises of settlement, in connection with other conduct of
defendants upon which plaintiffs have reasonably relied, may have the effect of tolling the
statute of limitations.” 1d. at 1137 (emphasis added).

7112. Stringer noted the previous holding in Carr, that “while inequitable or fraudulent
conduct does not have to be established to estop an assertion of an inadequate notice of claim
defense, inequitable or fraudulent conduct must be established to estop aparty from asserting

astatute of limitationsdefense.” Carr v. Town of Shubuta, 733 So.2d at 265. Concluding that
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good faith settlement negotiations alone are not sufficient to toll the SOL, the Court held that
the claimant had failed to establish an estoppel.

1113. Inthe case sub judice, Williams has alleged that Clay County promised to pay her
medical bills. Robinson’s statement to Williams that the County would pay her medical bills
is a promise rather than settlement negotiations. It is not qualified or conditional and
Williams' relianceonthat promisewasreasonable. Williamshasalso alleged that Clay County
officials, when informed of the nature of her injuries and confronted with her request to see
adoctor, insulted her and refused to meet with her. This conduct, in combination with Clay
County’s settlement attempts, was sufficient, to estop the defendant from now asserting the
SOL defense.

1114. Moreover, in keeping with the admonition in Carr that the interest of the claimant in
seeking redress should be weighed against the prejudice to the government entity,? this Court
concludes that Williams' interests prevail. Clay County has not alleged or proved that it will
be prejudiced if Williams' suitisallowed to go forward. Conversely, without reimbursement
from Clay County, Williams' personal injury and property loss will remain uncompensated.
As Clay County agreed to assume this responsibility and because Williams reasonably
expected that it would fulfill that promise, we conclude that Clay County should be equitably

estopped from breaking that promise.

20733 So. 2d at 265.
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11115. Williams' actions substantially complied with the notice requirements of the Act and
effectively tolled the SOL. Shetold Robinson, the county’ s statutory agent of her accident on
three separate occasions. Becauseshesuffered alatent injury, Williamsdid not providenotice
of the extent of her injuriesuntil several monthsafter her fall. Once the serious nature of her
injuries was determined, she arranged ameeting with two supervisors and provided them with
that information. Thus, the SOL wastolled until March 2000, when she discovered the extent
of the damage. Clay County, through Robinson, tried to pay Williams' property damage and
represented to Williams that it would pay her medical bills. Williams' reliance on this
promise was reasonable. Thus, Clay County should now be estopped from asserting a SOL
defense.
1116. Thiscase should not have been dismissed at thisearly stage. Williamshasalleged facts
that state a claimfor relief. Moreover, it isunclear from the order of dismissal whether the
trial judge applied a strict or substantial compliance standard to Williams' claim. Thus, we
should reverse and remand.

COBB, JUSTICE, DISSENTING:
1117. Inmy view, the one-year statute of limitations provided in Miss. Code Ann. 8§ 11-46-
11(3) may not be shortened to lessthan one year. Because the plurality concludes otherwise,
| must respectfully dissent.
1118. Theissueof tolling under the M TCA hasbeen dealt with anumber of timesby both this
Court and the Mississippi Court of Appeals, each time with a different set of facts and a

different outcome. ThisCourt has not endorsed a specific formulafor computing the date for
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atimely filing under MTCA, and, based on the present case, it isnot clear whether theformula
proposed by the Court of Appealsisonethat should befollowed. Thisquestion of law should
be simple and predictable, not one that must be determined by this Court on each different set
of facts.

1119. The MTCA was amended in 19992 “to clarify notice of claim requirements under the
Tort Claims Act; and for related purposes.” The following isthe pertinent text of the statute
after modification, with the additional text underlined, asfollows:

(3) All actions brought under the provisions of this chapter shall be commenced
within one (1) year next after the date of the tortious, wrongful or otherwise
actionable conduct on which the liability phase of the action is based, and not
after; provided, however, that the filing of a notice of claim as required by
subsection (1) of this section shall serveto toll the statute of limitationsfor a
period of ninety-five (95) days from the date the chief executive officer of the
state agency receivesthe notice of claim, or for one hundred twenty (120) days
fromthe datethe chief executive officer or other statutorily designated official
of amunicipality, county or other political subdivision receives the notice of
claim, during which time no action may be maintained by the claimant unlessthe
claimant has received a notice of denial of claim. After the tolling period has
expired, the claimant shall then have an additional ninety (90) daysto file any
action against the governmental entity served with proper claim notice.
However, should the governmental entity deny any such claim, then the
additional ninety (90) days during which the claimant may file an action shall
begin to run upon the claimant's receipt of notice of denial of claim from the
governmental entity. All notices of denial of claim shall be served by
governmental entitiesupon claimantsby certified mail, return recei pt requested,
only. For purposes of determining the running of limitations periods under this
chapter, service of any notice of claim or denial of notice of claim shall be
effective upon delivery by the methods statutorily designated in this chapter.
Thelimitations period provided herein shall control and shall beexclusiveinall
actions subject to and brought under the provisions of this chapter,
notwithstanding the nature of the claim, the label or other characterization the

211999 Miss. Laws ch. 469 (H.B. 778).
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clamant may use to describe it, or the provisions of any other statute of
limitations which would otherwise govern thetype of claim or legal theory if it
were not subject to or brought under the provisions of this chapter.?

Miss. Code Ann. §11-46-11 (1999) (emphasisadded). Prior to the 1999 amendments, “filing
the notice tolled the statute of limitations for ninety-five days, and generally resulted in an
action being timely filed so long as the required notice was given, and the action wasfiled no
later than one year plus ninety-five days after it arose.” Marshall v. Warren County Bd. of
Supervisors, 831 So0.2d 1211, 1212 (Miss. Ct. App. 2002). See also Burgev. Richton Mun.
Separate Sch. Dist., 797 So.2d 1062, 1063-64 (Miss. Ct. App. 2001).

1220. Whenthe Court of Appeal sdecided theBurge case, the 1999 amendment to the statute

had been passed, but the pre-1999 statute was applied. Although dicta, the court discussed the
ramifications of the 1999 modification and said that the tolling period of 95 days would
increase the statute of limitations from one year to one year and 95 days, and if proper notice
had been given, an additional 90 days would have been added:

The action in this case accrued on December 17, 1998, the day that Leawalked
onto school grounds and removed her daughter without a court order. The
one-year statute of limitationsinwhichtofileaclaim against the school district
for its negligence would have run on December 17, 1999. However, it is
undisputed that a notice of claim was timely and properly filed by the Burges
according to Miss.Code Ann. 8 11-46- 11(1) (Supp.2000). Therefore, the
statute of limitations on this action would be tolled for ninety-five days after
December 17, 1999, which would have allowed the Burgesto filed their claim
up until March 21, 2000. After March 21, 2000, the Burges' claim was |ost.

While it would appear, at first glance, from the amendmentsto 8 11-46-11(3)
found in the 2000 supplement, that the Burgeswoul d then have had an additional

2Thisstatute has been modified twice since 1999 to incorporatetolling for infancy and
unsound mind. Those changes do not affect this portion of the statute.
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ninety days after March 21, 2000, to file the action against the school district,
thereby giving them until June 19, 2000, thisisnot the case. Miss.Code Ann. §
11-46-11(3) (Supp.2000). Aswell, itisnot the casethat the Burges could argue
that the minors savings clause under Miss.Code Ann. § 11-46-11(4)
(Supp.2000) would savetheir action here. Both of these provisionswerenot yet
in effect at the time the action occurred on December 17, 1998.

Burge, 797 So.2d at 1064 (1 5-6).

1121. Presiding Judge Southwick made agood casein hisconcurring opinion that the statute
should be viewed as giving aplaintiff up to one year to givenotice of claim (rather than one
year to commence actions). Once a notice is given, the government has 95-120 days to
respond. After this period, or at the time the plaintiff receives a denial, the plaintiff has 90
daysto fileacomplaint.

As can be seen, prior to 1999 the statute provided only that the one year statute
of limitationswas "tolled" for 95 days by thefiling of notice. 1993 Miss. Laws
ch. 476, 8 5. To "toll" a statute of limitations is to "suspend or stop
temporarily...." BLACK'S LAW DICTIONARY 1488 (6th ed.1990). Thus the
one year period, whether it wasinterrupted after one day or after eleven months
and 29 days, was suspended for 95 days and then resumed at the point that it had
earlier been suspended. As aresult of the 1999 change, the filing of a notice
now no longer just suspended the one year statute of limitations. The one year
limitations periodistill saidto be"tolled,” but the statute then providesthat the
90 day period within which to file suit begins at the end of the tolling period.
True, when the statute provides that the claimant has "an additional 90 days' to
file after the tolling period has run, this creates some minimal ambiguity.
"Additiona"towhat?Isit to the entiretolling period plusthe oneyear or just in
addition to the end of thetolling period? What "additional" meansis made clear
by the next sentence, which provides that if the governmental entity rejectsthe
claiminlesstimethan thetolling period would allow, "then the additional ninety
(90) days during which the claimant may file an action shall begin to run upon
the claimant'srecei pt of noticeof denial of claimfromthegovernmental entity."
The phrase "additional ninety days' surely means the same in both places.
Therefore, once the 120 days has expired or once the governmental body has
rejectedtheclaimif that issooner, the claimant has 90 dayswithinwhichtofile
suit.



Burge, 797 So.2d at 1067-68 (1125). Theoretically, thisinterpretation could also significantly
shorten the one-year statute of limitations. For example, if a claimant files notice 30 days
after the injury, and the government denies the claim 30 days later, the statute of limitations
for such claimant would bar complaints after 150 days. In my view, that was not the intent of
the Legislature when it amended Section 11-46-11.
1122. This Court’s first impression in interpreting the 1999 amendment was in Roberts v.
New Albany Separate Sch. Dist., 813 S0.2d 729 (114) (Miss. 2002). The plaintiff sent notice
of her claimsto the superintendent of the school district 5 days prior to the one-year statute
of limitations running, and subsequently filed her complaint 125 days later. This Court
concluded that, on the facts of the case, the plaintiff’s complaint was timely.

She gave notice of her claimto the school district within the one- year statutory

time period on August 3, 1999, tolling the statute of limitations for 120 days.

One hundred twenty-five days later, after the 120- day period allowed for the

school district to provide notice of denial of claim but within the subsequent

90-day period available for filing suit, Roberts filed the present action. There

isno notice of denial of claim in the record so thefull measure of the 120-day

period runsin Roberts's favor.
Id. a 732 (7). The Court gave no guidance asto interpretation based on other possiblefacts.
Additionaly, it is not clear that this meant that the one-year statute of limitations would be
extended for 120 days. The language used:“the full measure of the 120-day period runsin
[plaintiff’s] favor” seems to be based on the fact that the government did not respond to the

claimwithin the 120 day period, not on the concept that the statute of limitationswas extended

for thisperiod of time. Thus, Roberts |eaves open these questions.
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11123. Subsequent to Roberts, the Court of Appeals decided Marshall, where the plaintiff
filed a claim with more than 120 days remaining of the one-year statute of limitations. The
circuit court made adetermination, along the samelinesasthat expounded by Presiding Judge
Southwick in Burge, that the 120 day tolling period commenced upon the filing of notice, and
the 90 day time in which an action could be brought began immediately after this. The Court
of Appeals majority determined that in thisfact case, the statute of limitationswould actually
be less than one year. Reasoning that the legislature did not shorten the statute of limitations
withthe 1999 modification, the Court of Appealsheld that the statute “requiresthat a plaintiff
receive, at a minimum, ninety days to file his action following the running of the one year
statute of limitations.” Marshall, 831 So.2d at 1213 (f 8). Presiding Judge Southwick
concurredwiththisresult, but reiterated hisearlier discussioninBurge, stating that the statute
of limitations could be shorter than oneyear. 1d. at 1214-15.

71124. Findly,inMoorev. Memorial Hospital of Gulfport, 825 So.2d 658 (Miss. 2002), this
Court stated that “the one year statute of limitationsistolled for 120 days after the filing of
the notice of claim. Therefore, if the cause of action accrued on August 31, 1998, the
amended complaint which was filedon December 16, 1999, wastimely.” 1d. at 666-67. This
Court did not make a distinction here whether the timing of the notice was important, or if it
was following the ruleformul ated by the Court of AppealsinMarshall. Thiscasewassimilar
to Robertsin that the statutory notice was filed withinthe 120 day period prior to the running

of the statute of limitations, and the suit was filed within the 90 day period after the 120 day
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period ran. The suit was aso filed within one year and ninety days from the cause of action.
The Moore opinion does not support this Court’ s majority opinion inthe present case, which
states that the statute of limitations may be shortened to lessthan oneyear. Infact, the Court
in Moore cited Hollingsworth ex rel. McDonald v. City of Laurel, 808 So.2d 950 (Miss.
2002), for the proposition that “where an amended statute remedially lengthens a statute of
limitations, [thisCourt] will apply theamendment to existing causes.” 1d. at 667 n.8 (referring
to the 1999 amendment to § 11-46-11). Hollingsworth is unclear as to when the statutory
notice was given, so it does not help determine the tolling question in early notice cases.
11125. In the present case, whether noticeis determined to have been given on November 15,
1999, or March 16, 2000, the result of commencing the 120 day tolling period upon notice,
and allowing complaintsto be brought in the following 90 days, worksto reduce the statute of
limitations to less than one year. None of the previous Court of Appeals or Supreme Court
decisions interpreting this statute supportsthisconclusion. ThedecisioninMarshall, that the
L egislature did not intend to shorten the one year statute of limitations provided by the MTCA
to something less than one year, is correct in my view.

1126. In order to lend some certainty to the determination of the timeliness of filing
complaints under the MTCA, this Court should annunciate aclear procedure. Combining the
efforts of both courts, in my view the bright lineinterpretation should be asfollows. Actions
must be brought within one year. Notice must precede any action by at least 90 days. When

notice is given within 95 or 120 days (depending on the government entity given notice) of
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the running of the statute, the 95 or 120 day tolling period begins. During this period, no
action may be brought by the claimant. At the end of this 95 or 120 day tolling period, or
whenever adenial of claimisreceived, the claimant then has 90 daysto file suit. When notice
isgiven prior to the 95/120 cut-off date, no action may be taken by the claimant for 95/125
days. A complaint may then be filed within one year plus 95/120 days of the cause of action
date.

1127. Applying thisruleto the present case, the plaintiff’s caseis not time barred. Because
the notice was directed to a county entity, the tolling period is 120 days. Becausethe notice
was given prior to the 120 day cut-off, asuit must befiled within oneyear plus 120 days of the
causeof action. Thedate of injury wasNovember 1, 1999; thereforethelast day for filing suit
was February 28, 2001. Theplaintiff inthiscasefiled her timely lawsuit on January 31, 2001.
11128. Thus, the circuit court erred in dismissing thisaction asuntimely. | would reverseits
judgment and remand this case for further proceedings. For these reasons, | respectfully
dissent.

PITTMAN, C.J.,JOINSTHISOPINION.
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